UN TED STATES
V.
B LLY JCGE BAGMAL AND CYNTH A GOLR.EY BAGML

| BLA 91-105 Deci ded April 24, 1998

Appeal froma Decision of Chief Admnistrative Law Judge Parlen L.
McKenna decl aring three lode mining clains invalid for the lack of a
di scovery of a val uable mneral deposit and failure to hold the clains in
good faith for mning purposes, and declaring a mllsite claiminvalid
because it was not being used or occupied in good faith for mning or
mlling purposes. ontest No. CACA 25303.

Afirned.

1. Admnistrative Authority: Generally--MII sites:
Determnation of Validity--Mning dains: (ontests--
Mning Qains: Litigation--Mning Qains: MIIsites--
Res Judi cat a

Wien, at the tine an admnistrative | awjudge renders a
decision on the validity of a mllsite claim a Federal
district court has already ruled that the claimis
invalid because it is not being used or occupied in
good faith for mning or mlling purposes, as required
by section 15 of the Mning Law of 1872, as anended, 30
USC 8 42 (1994), the judge properly declares the
claminvalid in accordance wth the court's deci sion.
Neither the judge nor this Board nay adj udi cate
whet her the court had the requisite jurisdictionto
issue its ruling.

2. Mning dains: Qontests--Mning dains: Determnation
of Validity--Mning Qains: Oscovery: Generally--
Mning dains: D scovery: Marketability--Mning d ains:
Mar ket abi l ity

The Board wi Il affirma decision by an admnistrative

| aw j udge declaring | ode mning clains invalid because
the clainmants failed to overcone the Governnent's prina
facie case that the clains were not supported by the

di scovery of a val uable mneral deposit, wthin the
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boundari es of each claim where they failed to
denonstrate, by a preponderance of the evidence, that
mneral s were disclosed, either on the surface or in
ol d underground workings, in such quality and quantity
that they could be extracted, renoved, and narketed at
aprofit.

APPEARANCES  Billy Joe Bagwel | and Gynthia Gourl ey Bagwel |, pro sese; Jack
G psnan, Esg., dfice of the General Gounsel, US Departnent of
Agriculture, San Francisco, Galifornia, for the Bureau of Land Managenent.

(PN ON BY ADM N STRATI VE JUDGE FRAZ ER

B lly Joe and G/nthia Gourl ey Bagwel | have appeal ed froma Novenber 8,
1990, Decision of Chief Administrative Law Judge Parlen L. MKenna,
declaring the Dora May, Little Ruth, and Thel nra May | ode mni ng cl ai ns,
CAMG 21381 through CAMG 21383, invalid for the lack of a discovery of a
val uabl e mneral deposit and failure to hold the clains in good faith for
mni ng purposes, and declaring the Dora My mllsite claim CAMG 25879,
invalid because it was not bei ng used or occupied in good faith for mning
or mlling purposes.

The subject mining and mllsite clains enconpass approxi nately 65
acres of land situated insec. 13, T. 3 N, R 12 W, San Bernardi no
Meridian, Los Angel es Gounty, Galifornia, on and around Iron Muntain,
wthin the Angel es National Forest, which is admnistered by the Whited
Sates Forest Service (USFS), US Departnent of Agriculture. The clains
were originally located in 1934 (Dora May and Little Ruth mining clains),
1935 (Dora May millsite), and 1944 (Thel na May), and ownership has
devol ved, by various neans, such that they are currently owned by the
Bagwel Is (mning clains) and by M. Bagwell (mllsite clain). The
Bagwel Is' interest in the clains dates from1973.

The Dora My mining clai mhas received the greatest amount of mning
devel opnent, nuch of which is historical. Prior to 1900, the area now
enconpassed by that claimwas the site of the "B ack CGargo Mne," a snal |
underground gold mine. The mine is reported to have prinarily consisted of
four adits that were driven at various | evel s along the side of the
nountai n, fol |l owed sout heast-trending veins for a total distance of about
700 feet, and were connected by two 45-foot-deep shafts. Mneral ore was
carried down the steep sl opes of the nountain by a 2, 000-foot-1ong cabl e
tranmay to what is nowthe site of the Dora My mllsite cla mand
processed. It is not known what amount of ore was renoved fromthe mne or
what gold and other minerals was recovered fromthe ore. A sone point in
tine, the mne ceased operation. See generally Ex. G45, at 18. 1/

1 EBExhibit G45, like other exhibits in the record, is a separately-
pagi nated docunent. In citing to such an exhibit, we wll cite to the page
nunber of the docurnent .
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In 1952, the owners of the subject clains did not reactivate any of
t he under ground wor ki ngs, but instead renoved and processed nost of the ol d
mll tailings, presunably attenpting to extract any renai ning gold or other
mnerals. (BEx. G45, at 18.)

S nce about 1973, the Bagwel | s have resided on the mllsite claim
whi ch borders Mnte Gisto Geek in a one-story frane house, whi ch has
electricity and running water. The claimis also the situs of a water
tank, trailer, sheds, |ivestock pens, a vegetabl e garden, and an out house.

There is also a small mll, conposed | argely of sal vaged parts, which is
capabl e of processing 1 ton of ore each day, and assorted mining and
ml1ing equi pnent.

h April 30, 1990, prior to the issuance of Judge MKenna' s Novenier
1990 Decision, US DOstrict Judge Sephen V. WI son issued a Menor andum of
Deci sion and Judgnent in Lhited Sates v. Bagwel |, No. Cv 88-4944 SW(C D
Gal.). That |awsuit was based on a conpl aint brought on behal f of the USFS
agai nst the Bagwel Is for trespass danages and ej ect nent in connection wth
thei r use and occupancy of the Dora Miy mllsite claim 2/ The district
court decision found that the Bagwel | s were not using or occupying the
claimin good faith for mning or mlling purposes, as required by section
15 of the Mning Law of 1872, as anended, 30 US C 8§ 42 (1994), as either
a dependent or an independent mllsite, and concluded that the mllsite was
invalid and that the Bagwel Is were in trespass. Thus, the Bagwel | s were
ordered to vacate the mllsite and restore it toits natural state within
30 days, as well as to pay the Lhited Sates danages for the past trespass.

The Menor andum of Deci si on and Judgnent whi ch was i ssued after Judge
MKenna' s Noveniber 1990 Decision, was affirned by the Lhited Sates (Qourt
of Appeals for the Nnth Arcuit on April 21, 1992, in lhited Sates v.
Bagwel |, 961 F.2d 1450. The circuit court specifically held that the
district court had "correctly determned that [the] Bagwel I[s'] mll site
claamisinvalid" 961 F.2d at 1456. The Bagwells did not petition the
US Suprene Qourt for a wit of certiorari.

h Septenber 15, 1989, the Bureau of Land Managenent (BLM, on behal f
of the USFS, issued a Gontest Gonplaint to the Bagwel I's, charging that the
subject mning and mllsite clains are invalid because

(1) There are not presently disclosed wthin the boundaries
of the lode mning clains mnerals of a variety subject to the
mning |laws, sufficient in quantity, quality, and val ue to
constitute the discovery of a val uable mneral deposit;

2/ The conplaint was initiated after the BagwelIs failed to vacate and
renove structures fromthe mllsite followng final revocation by the USFS
of their approved plan of operations as to the four clains on My 3, 1987,
and a May 27, 1987, notice fromthe USFSto do so.
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(2) The land enbraced wthin the lode mning clains is
nonm ner al -i n-charact er;

(3) The mllsite claimis not used or occupi ed by the
proprietor of a vein, lode or placer deposit for mning, mlling,
processi ng, or beneficiation purposes or other operations in
connection wth such mnes, and is not used or occupi ed for
mning or mlling purposes by the owner of a quartz mll or
reducti on works; and

(4 The clains are not held in good faith for mning
pur poses.

The Bagwel I s filed an Answer on Novenber 15, 1989, challenging all of the
allegations in the Gontest Conpl ai nt.

Fol low ng a hearing on February 20 and 21, 1990, and the subm ssion of
post-hearing briefs by the parties, Judge MKenna i ssued hi s Deci sion on
Novenber 8, 1990. He concluded first that the validity of the Dora My
mllsite claimhad al ready been decided by the Lhited Sates Dstrict Qourt
inlhited Sates v. Bagwell, No. O/ 884944 SW(CD Gl. Apr. 30, 1990),
and he woul d abide by that decision:. "[Since the Dstrict Gourt has rul ed
onthe validity of the Dora My MIIsite clamthat issue is settled and no
| onger before ne." (Decision at 10.) He, thus, rejected the Bagwel | s'
contention that only the US Departnent of the Interior can determne the
validity of amning or mllsite clam

Next, Judge MKenna concl uded, after careful ly considering all of the
evi dence, that the Governnent had established a prima faci e case, based on
the testinony of the USFS mineral examner who had examned the clains, her
acconpanyi ng exhibits, and the lack of production fromthe clains, that
each of the mning clains was not supported by the di scovery of a val uabl e
mneral deposit wthin its boundaries, and that the Bagwel Is had failed to
overcone that case by a preponderance of the evidence. He further held
that the Governnent had carried its burden of denonstrating, by a
preponder ance of the evidence, that the Bagwel | s were not hol di ng any of
their mning clains in good faith for mning purposes. Judge MKenna,
thus, declared the three | ode mning clains invalid.

The Bagwel s took a tinely appeal fromJudge MKenna' s Noveniber 1990
Deci si on.

In the Satenent of Reasons (SCR) for their appeal, Appellants contend
first that Judge MKenna erred in deciding to abide by the district court's
April 1990 Menorandum of Decision and Judgnent in the case of Lhited Sates
v. Bagwel |, No. CV 88-4944 SW(CD Gl.), ruling on the validity of the
Dora May mllsite claam Rather, they argue that the judge could not rely
on the district court's ruling because it had "overstepp[ed] [its] power,"
since "prinary jurisdiction" over the validity of the claimresided in the
Departrment. (SCRat 5, 15.)
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This very sane contention was rejected by the circuit court in
Bagwel |, which held that the district court did have jurisdiction to decide
the validity of the mllsite claimwhere to do so was "incident or
ancillary" toits disposition of the suit by the Lhited Sates seeking to
recover physical possession of the affected Federal |ands because they had
been occupi ed by the Bagwel I's, under that claim contrary to the Mning Law
of 1872. 961 F.2d at 1454. Relying on Lhited Sates v. Nogueira, 403 F. 2d
816, 823-25 (9th dr. 1968), the circuit court in Bagwel | reasoned that the
courts are available to afford the Lhited Sates an "i nmedi at e renedy"”
where mining claimants are illegal ly occupying the Federal lands. Thus, it
is permssible, in order to acconplish the prinary aimof the assertion of
jurisdiction, i.e., "vindicat[ion of] the Lhited Sates' possessory
interest in public lands,” 961 F.2d at 1454, to decide whether a claimis
valid. The court therefore held that, in such a situation, the Lhited
Sates "nay choose to bring an action in federal court to recover
possessi on of the public land wthout first adjudicating the validity of
the claimin admnistrati ve proceedi ngs." Id.

[1] The Board is not enpowered to decide whether the district court
inlhited Sates v. Bagwell, No. Cv 88-4944 SW(C D @Gl.), had the
requisite jurisdiction to issue its April 1990 Menorandum of Deci sion and
Judgnent, ruling on the validity of the Dora May mllsite claim

By virtue of the district court's ruling of invalidity, which was
ultinately upheld by the circuit court, the Bagwells, who clearly were
parties to the judicial proceeding, were thereafter precluded, by the
doctrine of res judicata, fromrelitigating that issue before Judge MKenna
and before the Board. (Gommissioner v. Sunnen, 333 U S 591, 597 (1948);
Turner Brothers Inc. v. Gfice of Surface Mning Recl amati on & Enf or cenent ,
102 IBLA 111, 120 (1988). As the Gourt said in Sunnen:

[ When a court of conpetent jurisdiction has entered a final
judgnent on the nerits of a cause of action, the parties to the
suit * * * are thereafter bound "not only as to every natter

whi ch was offered and received to sustain or defeat the cla mor
denand, but as to any other admssible natter which mght have
been offered for that purpose.”

333 US at 597 (quoting fromGQomwel |l v. Gounty of Sac, 94 US 351, 352
(1876)). V&, therefore, wll not entertain any issues regarding the
validity of the Dora My mllsite claim

[2] At issue in Appellants' next chal l enge to Judge MKenna' s rulings
on the validity of their three lode mning clains, 3/ is whether

3/ In considering whether the mning clains are supported by the di scovery
of a valuable mneral deposit, we do not rely at all on the opi nion by the
district court in Bagwel |, which decided only whether Appellants were using
or occupying the mllsite claimin good faith for mning or mlling
purposes, or attribute any collateral estoppel to findings of fact nade by
it.
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Appel | ants have di scovered a "val uabl e mineral deposit” on each of their
mning clains, such that the claimis valid under 30 US C § 22 (1994). A
deposit wll be said to have been di scovered when it is shown that mneral s
exist wthin the boundaries of a claimin such quality and quantity that a
person of ordinary prudence would be justified in the further expenditure
of his labor and neans wth a reasonabl e prospect of success in devel opi ng
avaluable mne. Crisman v. Mller, 197 US 313, 322-23 (1905); Gastle
v. VWonble, 19 L.D 455, 457 (1894). It nust be denonstrated, as a present
fact, that there is a reasonabl e |ikelihood that mneral s can be extracted,
renoved, and narketed fromthe claimat a profit. lhited Sates v.

Ml eman, 390 US 599, 600, 602-03 (1968) Lhited Sates v. llord, 128
IBLA 266, 268 (1994), aff' din part, rev' din part on other grounds, Nb.
94- 0432- SBLW(D | daho Aug. 27, 1996), appeal filed, No. 96-36179 (Sth
dr. Gt. 25, 1996); Lhited Sates v. Mwros, 122 1BLA 297, 301 (1992). It
does not require hovwever that a cla nant must be engaged in a profitabl e
mning operation or that commercial success nust be assured. lhited Sates
v. Muros, 122 |BLA at 301.

Wien the Governnment contests a mning claimon the basis that the
clai mant has not di scovered a val uabl e mneral deposit, it bears the
initial burden of establishing a prinma facie case of invalidity, as of the
date of the hearing. Hallenbeck v. K eppe, 590 F.2d 852, 856 (10th dr.
1979); lhited Sates v. Maros, 122 IBLA at 302

Aprina facie case wll be deened to have been establ i shed where a
Governnent mneral examner testifies at the hearing that she has traversed
a group of clains, sanpling all exposed areas of mineralization identified
by the clainant and hersel f, and, on the basis of that examnation, she is
of the opinion that no val uabl e mneral deposit has been di scovered on any
of the clains. Hallenbeck v. Keppe, 590 F.2d at 859; Lhited Sates v.
Mavros, 122 | BLA at 306- 08.

Ohce a prina faci e case has been established, the burden shifts to the
claimant to establish, by a preponderance of the evidence, that a val uabl e
mneral deposit has in fact been discovered wthinthe [imts of the claim

Hal | enbeck v. K eppe, 590 F.2d at 856; Lhited Sates v. Mavros, 122 | BLA
at 302.

Wien the Dora May mining claimwas initially examned by Mrginia
(Gnny) R Gove, a USFS mneral examner, in 1982, she found that the

fn. 3 (conti nued)

V¢ agree wth Judge MKenna that the finding of unprofitability, while
undoubt edl y supportive of its finding of |ack of proper use or occupancy of
the associated mllsite, see Lhited Sates v. Bagwel |, 961 F.2d at 1456,
was not necessary to the court's decision in that regard, and thus wll not
have a collateral estoppel effect here with respect to the mning clains.
(Decision at 10; Parklane Hosiery . v. Shore, 439 US 322, 326 n.5
(1979).) The Governnent’'s argunents to the contrary are rejected. See
Gvernnent' s Response to SCR at 6- 8.
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under ground wor ki ngs were partly inaccessible. Wile she was able to
access the upper (No. 1) and mddle (No. 2) levels for a total distance of
435 feet, access to the lower (No. 3) level was precluded since the portal
had caved in. (Tr. | 53; Bx. G45, at 19.) 4/ She reported the presence
of quartz veins in these workings:

The quartz vein * * * in the underground workings on the
Dora May |ode mining claim* * * has a nmaxi numconti nuous exposed
strike length of 55 feet and varies in thickness froma naxi num
of about three feet to a mninumof zero feet. The vein pi nches
out or is faulted off at the south end and is offset by faulting
at the northend * * *. A possible continuation of the veinis
exposed in underground workings on level 2 thirty feet sout hwest
along the offsetting fault. The average thickness of this
extension is 1.3 feet.

(Ex. G45, at 17.) Wen Gove reexamned the mning claimin 1989, she
found that two "stopes" in the upper and mddl e | evel s had been created or
cleared and that the | ower |evel had been nade accessible for a di stance of
about 65 feet. (Tr. | 59; see Tr. Il 229; Ex. A 12, Ex. G23, at 9.)
Gove also reported that she found in 1982, on the surface of the claim

i edi at el y above the underground worki ngs, "remmants” of a quartz vein
around the edges of a "glory hole." (Ex. G45, at 27.) She also found
north of those workings, a quartz vein that was "exposed sporadical | y" and
averaged about 1.5 feet in wdth, which she was able to "follow] for about
140 feet." (Ex. G45, at 17.)

In the case of the other mining clains, Gove found in 1982 an "open
cut" 22 feet inlength on the surface and an adit that had caved in and was
thus of undetermined length on the Little Ruth, and about 10 feet of adit
on the Thel ma Myy. (Ex. G45, at 19.) She reported the presence of quartz
Vvei ns:

The quartz veins * * * are simlar in appearance and com
position to the vein exposed north of the underground worki ng on
the Dora My lode mining claim The vein on the Little Ruth | ode
mning claimwas exposed for a total of 18 feet and averaged one
foot thick. The vein on the Thel ra My | ode mning clai mwas
exposed to a total of 45 feet and averaged 1.6 feet thick.

Nei t her showed signs of mineralization.

(Ex. G45, at 18.)

Appel lants contend first that the judge inproperly held that the
Governnent had established a prina facie case that Appel | ants had not

4/ This case involved a 2-day hearing. Each day's proceedi ngs was
transcribed in a separately pagi nated docunent. V& wll cite to that of
the Feb. 20, 1990, hearing as Tr. |, and that of the Feb. 21, 1990, hearing
as Tr. I1I.
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di scovered a val uabl e mneral deposit wthin the boundaries of any of the
mning clains. 5 They assert that the Gvernnent's failure to establish a
prinma faci e case resulted because its mneral examner did not properly
sanple the clains, failing to sanple all al ong the exposed vei ns and ot her
areas of mneralization. 6/ (SXRat 8 9.)

A Gvernnent mineral examiner is not required to sanpl e beyond the
areas of exposed mineralization, either on the surface or in underground
workings, wthin the limts of amning clam As the court stated in
Hal | enbeck v. Kl eppe, 590 F.2d at 859: "[T]he examner is not required to
performdi scovery work for the clainant, or to explore or sanpl e beyond
t hose areas whi ch have been exposed by the clai nant, as the examner sinply
verifies whether a discovery has been nade.”" See Lhited Sates v. Page,
119 IBLA 12, 23 (1991); Whited Sates v. Gook, 71 IBLA 268, 270 (1983);
Lhited Sates v. Arcand, 23 IBLA 226, 229 (1976); Uhited Sates v. Wnters,
2 1BLA 329, 335 78 1.D 193, 195 (1971). Nor is an examner required to
engage in a conprehensi ve sanpl i ng programin order to establish
definitively whether a val uabl e mneral deposit exists sonewhere wthin a
clam Llhited Sates v. Maros, 122 IBLA at 307. FRather, an examner is
only required to traverse a claim identifying any exposure of
mneral i zation and sanpling any site or sites deened representative of any
and al | such exposures.

In Novenber 1982, G ove examned all of the mning clains at issue
here in the field, taking 17 "channel " or "chi p-channel " sanpl es fromthe
exposed quartz veins at |ocations selected by M. Bagwel |, 14 fromthe Dora
May (11 fromthe underground workings and the glory hole and 3 fromthe
surface area), 1 fromthe Little Ruth, and 2 fromthe Thel ra May. (Tr. |
51-52; Ex. A9, at 9, 10.) The sanples were taken across the wdth

5/ Appellants al so assert that Judge MKenna abused his discretion by not
ruling on all of the proposed findings of fact submtted by them citing
specific findings by the nunbers assigned in Appel l ants’ H ndings of Fact,
dated July 9, 1990, and Additional H ndings, dated July 25, 1990. (SR at
5-6.) However, Appellants make no effort to denonstrate how a ruling on
any finding was necessary or even relevant to a resol ution of the case, and
we cannot discern any such basis. W&, thus, find no error. Uhited Sates
v. Wod, 51 IBLA 301, 319-20, 87 |.D 628, 638-39 (1980).

6/ Appellants argue that the examner's qualifications to eval uate the
"potential worth" of their mneral deposits was directly contradi cted by
her testinony and that of her supervisor. (SORat 7.) W reect this
assertion. The cited testinony only establishes that Gove had not, in
fact, evaluated any lode mning clains in the area of Appellants' clains.
See Tr. | 40-41. This did not constitute an admssion that she was not
gualified to do so. Mreover, the record denonstrates that G ove was wel |
qgualified by virtue of her training and experience wth the USFS since 1981
to evaluate any mneral deposit found on Appellants' clains. (Tr. | 33-34
Bx. A 10, at 90-16.)
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of the vein "at |ocations show ng indications of mneralization (i.€[.],
iron staining, etc.)." (E. A9 at 9.) Gove testified at the hearing
that she found no other areas of mineralization to sanple on any of the
three clains. (Tr. | 52-53, 71, 75.)

Appel l ants contend that they were inproperly "limted" to the 17
sanples. (SCRat 8) However, there is no evidence to support this
assertion. Rather, the evi dence vas that Gove permtted M. Bagwell to
poi nt out any and all sites on the three clainms that he believed i ndi cat ed
the discovery of a valuable mneral deposit. (Tr. | 51, 118, 137; Ex. A9,
at 9.) Thus, any "limt[ation]"” on the identification of sanple sites was
not inposed by Gove or any other Governnent enpl oyee. The Appel | ants have
not identified other areas that shoul d have been sanpl ed by G ove nor have
they alleged that they were precluded fromsanpl i ng such areas and
submtting the results of assays of those sanples. 7/

Al of the sanples taken in 1982 were fire assayed for gold and sil ver
by Muntain Sates Mneral Enterprises of Tucson, Arizona. 8 (Tr. | 55;
Ex. A9, at 9-10.) Assay results for the Dora May mining clai mvaried
W del y from0.001 to 1.162 oz./ton for gol d and fromundetectabl e to 0.56
oz./ton for silver. (Ex. A9, at 15 Atachnent No. 3-2.) Gove observed
that the underground mneral val ues were "not evenly distributed":

Four of the 9 | ocations sanpl ed (4000-4001, 4002, 4007, and
4009- 4010) showed significant gold val ues (0.462 to 1.162
oz/ton). Two sanpl es (4005 and 4006) showed minor anounts of
gold (0.020 - 0.024 oz/ton) and three sanpl es (4003, 4004, and
4008) showed only trace anounts of gold (0.001 - 0.004 oz/ton).

Snmlarly, five sanpl es (4000-4001, 4002, 4006, 4007, and
4009- 4010) showed noderate anounts of silver (0.230 to 0.560

7/ There is evidence that M. Bagwel|l had no problemwth the Governnent's
sanpling program He testified that, given the extent of his devel opnent
work at the tine of Gove's examnations, the sanpl es were taken fromthe
best areas for disclosing the highest levels of gold or silver. (Tr.
139-40.)
8/ Heven of the sanpl es were al so assayed, at the request of M. Bagwell,
for either copper or titanium (Tr. | 55; Ex. A9, at 10.) In 1989, 15 of
the sanpl es taken were assayed for titanium (Tr. | 145, BEx. A 10, at 21.)
However, according to Gove, the assays disclosed negligible val ues for
these mnerals, Tr. | 67, 144-45, and Appel | ants, while arguing that
titaniumis available on the clains in quantity, but see Tr. |l 167, 291,
have nade no effort to denonstrate that the quality of the ore V\OU|d
justify its devel opment. See Tr. | 149; SCRat 8 The term"ore" as used
herein refers to mneralization generally, and as used is not intended to
insinuate the presence of mnerals in concentrations that can be worked at
aprofit.
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oz/ton), while the silver content of the renaining four sanpl es
(4003, 4004, 4005, and 4008) was bel ow detection limts (less
than 0.01 oz/ton).

(Ex. A9, at 15-16.) She therefore concluded that "little dependence
shoul d be placed on the continuity of the mneralization.”" (Ex. A9, at
16.) Assay results for the Little Ruth and Thel ra May cl ai ns showed trace
anounts of gold and either mnor or undetectabl e anounts of silver. (Ex.
A9 at Attachnent No. 3-2.)

In June and Septenber 1989, G ove obtai ned 30 additional chip channel
sanpl es fromthe Dora Myy mning claim According to Gove, 15 were taken
fromsites chosen by M. Bagwel |, "whi ch he consi dered woul d have hi gh
val ues,” and 15 fromsites selected by Gove, in order to "get a nore
repre-sentative and bal anced pi cture of the val ue of the mneral deposits.”
9/ (Tr. | 60; see Tr. Il 50-51; Ex. A10, at 13.) Twenty-one of these
sanpl es were taken fromthe area of the two stopes that had been created or
cleared since the 1982 examnation. Gove estinated that about 20 tons of
naterial had been renoved fromthese areas since that examnation. (Tr. |
59- 60. )

Al of the 1989 sanpl es were fire assayed for gold and silver by
Syline Labs, Inc., of Tucson, Arizona. (Ex. A10, at "Exhibit C") Assay
results again ranged wdely fromless than 0.002 to 1.995 oz./ton for gol d.
Id. In the words of Judge MKenna: "Qnly one sanpl e had an assay val ue
of over 0.70 ounces of gold per ton. [d the remaining 29,] [s]even
sanpl es had val ues between 0.2[2] and 0. 70 ounces per ton, and the rest
were far

9/ Appel lants contend that the assay results of the 1989 sanpl es are
"inval i d" because they were not submtted to BLMfor its verification and
approval , as required by "Federal |aw and procedure,” before being of fered
at the admnistrative hearing. (SRat 9, 10.) The sanples were
admttedly collected and assayed in conjunction wth the | ansuit agai nst
the Bagwel I's, and were intended to support that effort. (Tr. Il 265, EX.
A10, at 12-13.) The assay results were admttedly not provided to BLM
(Tr. 1l 264-65.) However, we find no violation of Federal |aw and
procedure. V¢ know of no Federal statute or regul ation that required G ove
to submt the results for BLMs verification and approval, especially where
they were consi dered nerely supportive of the mineral report already
submtted by USFS in support of its request for a Governnent contest.
Mbreover, we can discern no prejudice to Appellants. Evidence regardi ng
the taking and assayi ng of the sanpl es was provided at the hearing, and
Gove indicated that she relied on the assay results in formul ati ng her
opinion, offered at the hearing, that the Dora My mning clai mdoes not
contain a val uable mneral deposit. (Tr. | 60, 62, 63-65 80-81;, Ex. A 10,
at 12-13.) In these circunstances, Appellants had every opportunity to
chal | enge the manner of the taking of the sanpl es or otherw se establish
that they do not represent the quality of mneral on the claim to

chal | enge the assay results thensel ves, or to chal l enge G ove' s opinion
based on those results. Thus, they were properly admtted, and nay be
relied upon.
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less than this.” (Decisionat 5n.3.) Aso wth one exception (sanpl e
No. 4081-0.07 oz./ton), all of the sanples yielded | ess than 0.01 oz./ton
for silver. (BEx. A10, at "Exhibit C")

No additional sanples were taken in 1989 fromthe other two mni ng
clai ns because M. Bagwel |, who stated that there had not been further
devel opnent since the 1982 examnation, indicated that “[no] fresh
mneralization * * * worthy of bei ng sanpl ed* had been exposed, (Tr. | 73),
or did not request sanpling, (Ex. A10, at 13).

At the hearing, G ove sumed up her opinion regardi ng what was di s-
cl osed by the 1982 and 1989 examinations of the underground workings of the
Dora May mining claim as fol | ons:

[ T] here have been sone anonal i es, hi gh val ue sanpl es, i sol ated
hi gh val ues.

These have nostly been restricted to the areas, the stoped
areas, above the upper |evel and bel owthe mdd e | evel,
respectively, and one high val ue sanpl e taken at the glory hol e
on the surface. This is indicated by the | ocation 4,009, 4,010
on that. That was one of -- that part was a hi gh val ue.

What it anounts to is that there are basically two areas
that |'ve sanpl ed which represent[] snmal| of fshoots or isol ated
pods of mineralization, [of] wh[at] [are] otherw se []
predomn[alntly barren quartz vein structures, * * * [wth]
only trace anounts of gold through the rest of the mne.

(Tr. | 63-64; see Tr. | 174.)

In a January 30, 1989, Mneral Report, G ove determned the anount and
val ue of ore reserves on each of the three mning clains, based on her 1982
field examnation.

In the case of the Dora Miy claim Gove calculated that it contai ned
atotal of 135.66 tons of ore in the underground worki ngs (including the
glory hole) and 25.50 tons on the surface, based on aggregations of the
deposits disclosed by the various sanples. 10/ (Ex. A9, at 20, 21.)

10/ Each sanpl e was deened to discl ose a bl ock of ore having a wdth of 4
feet, i.e., the wdth at which the exposed vein woul d be mined, a depth of
5 feet, and extending, on either side of the sanple site, either 5 feet or
"hal f the distance to the nearest sanple.” (Ex. A9, at 20; see id. at 19-
20, Attachnent No. 1.9; lhited Sates v. llord, 128 IBLA at 274 n. 10.)

G ove based her cal cul ations regarding the anount and val ue of the deposit
di scl osed by each sanpl e on an area of influence extendi ng on either side
of the sanple site, despite the fact that she believed that, absent any
continuity of mneralization, the assunption was "probably over[ly]-
generous." (Ex. A9, at 19.)
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In conputing the val ue of the underground deposit and deposits on the
surface of the Dora My and other mining clains, Gove relied on reported
gold and silver prices, as of Novenber 1982, of $407.25/0z. and $10. 13/ oz.
(Ex. A9, at 22.)

Thus, Gove concl uded that the conbined reserves, in the case of the
Dora May mining claim totalled 161. 16 tons, whi ch were then val ued at
$9,083.51. (Ex. A9, at 22.) However, since she expected that only 95
percent of the gold woul d be recovered, she reduced that total val ue to
$8,629.36. 11/ (Ex. A9, at 26.)

In the case of the Little Ruth claim Gove calculated that it
contai ned 30.60 tons, val ued at $0.36/ton (based on adj ustnent of a
wei ght ed average val ue of 0.001 oz./ton for gold and 0.10 oz./ton for
silver), or atotal value of $10.32, while the Thel ra My cl ai mcontai ned
76.50 tons val ued at $0.50/ton (based on adj ustnent of a wei ghted average
val ue of 0.003 oz./ton for gold and no detectable silver), or atotal val ue
of $36.33. (BEx. A9, at 23-25.) QGove testified that these deposits are
negligible. (Tr. | 73, 76.)

Gove concluded in her 1989 Mneral Report that all three clains had a
total value of $8,676.01. (BEx. A9, at 26.)

At the February 1990 hearing, Gove testified that, based on her
subsequent field examnation of the Dora Mayy mining claimin 1989, she had
determned that there were 146 tons of underground ore, valued at that tine
at $3,180, given prices at the tine of the hearing of $418.85/ 0z. (gol d)
and $5.29/0z. (silver). 12/ (Tr. | 64, 68-69; Tr. Il 19.) She attributed
the change in the anount and val ue of the ore reserves nostly to mning
that had occurred since her 1982 examnation. (Tr. | 64-65.) For purposes
of assessing the economc viability of mining operations, the underground
deposit was rounded up to 150 tons, thus resulting in a total val ue of the
deposit of $3,267. There had been no change in the case of the other two
mni ng cl ai ns.

11/ The conbi ned val ue was based on a val ue for the underground deposit of
$8,568. 67 and for the surface deposit of $60.69. (Ex. A9, at 26.)

12/ The 146-ton deposit was reported to have an average val ue for gold and
silver of $21.78/ton, based on an average of 0.052 oz./ton (gold) and 0.012
oz./ton (silver). (Tr. Il 19.) Gove admtted that there was evi dence of
a lower grade deposit disclosed at the | ower |evel of the underground m ne,
i.e., 408 tons having an average val ue of $6.63/ton, based on an average of
0.016 oz./ton (gold) and undetectable silver. 1d. This deposit woul d add
$2,705.04 to the overal| value of the underground deposit, resulting in a
total value of $5,884.92. Hwever, it would cost $48, 752 to nine the whol e
554-ton deposit, given per ton mning costs of $88. See infra.
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Gove next determned that, in the case of the Dora My mining clam
it would cost $89.33 in |abor costs to mne each ton of underground ore.
(Ex. A9, at 27.) She based this estimation on recent practices by the
Bagwel I's, (Ex. A9, at 26), as well as the plan of operations that they had
submitted for USFS approval in 1984, both of which indicated that the ore
woul d be extracted and renoved by hand net hods:

"Th[e] claimw |l be mned by followng the vein by digging adits
and shafts. The mined ore wll be hauled to the Dora My ml |
site. The small amount of waste rock wll be sidecast at the
current tailing site. No new surface disturbance i s pl anned.

Any necessary blasting wll be contracted to |icensed bl asters.
No storage of explosives is planned. At the nost, 1 1/2 tons of
ore wll be mned per week using pi ck and shovel ."

(Ex. A9, at 27 (quoting fromEx. A-26 (P an of Qperations, dated July 27,
1984), at "80A-48").) Gove concluded that the | abor of one nman, working 8
hours a day for 5 days, and being pai d $3.25 per hour, coul d reasonably be
expected to yield the 1-1/2 tons of ore each week. (Ex. A9, at 27.) The
cost for mning the entire 135.66-ton underground deposit woul d thus be
$12, 119.

At the February 1990 hearing, Gove testified that she had recal cu-
lated the mning cost to be $88/ton, thus resulting in a total mning cost
of $13,200 for the 150-ton deposit. (Tr. | 77.) A that tine, she figured
that the labor of two nen, working 8 hours each day, and bei ng pai d $10 per
hour, along wth the cost of explosives ($8/ton), coul d reasonably be
expected to yield 1 ton of ore per nan each day. 13/ (Tr. | 77-78, 79.)
Gove explained that this estinati on was based on consulting the literature
and ot her experts regarding "what woul d be a reasonabl e rate of production
for this sort of snall, very small, mning venture.” (Tr. | 78.) She also
stated that she had i ncreased the hourly | abor charge from$3.25 to $10 to
reflect M. Bagwell's valuation of his own labor. (Tr. | 78.) Gove
further noted that the total cost was the "mini nuni cost of mning, not
taking into account fuel and other charges. (Tr. | 80.)

Because the total cost of mining the 150-ton underground deposit in
the case of the Dora May mining clai m($13,200) well exceeded the total
val ue of that deposit, which represented the vast majority of the val ue on
that claim($3,267), Gove testified that, at the tine of the hearing, it
could not be mned at a profit, and thus Appel | ants had not di scovered

13/ Ve note that M. Bagwel | stipulated at the hearing to the accuracy of
GQGove' s estinate that two nen, whose | abor was properly val ued at $10/ hour,
could have each mined 1 ton of ore per day. (Tr. | 121, 122-23; but see
Tr. 1l 203 ("going rate" for union mner underground - $14 to $20/ hour);
Bx. G23, at 14 ($75/ton).)
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a val uabl e mneral deposit onthe claim (Tr. | 68-69, 77, 80-81.) She
testified to simlar effect in the case of the Little Ruth and Thel na My
mning clains. (Tr. | 73-74, 77.)

Appel lants prinarily contend that Gove failed to properly sanpl e the
Dora May mining claim and rest that contention nostly on their assertion
that certain exhibits denonstrate that there is a "total of 710 [feet] of
exposed vein in place between the surface exposures above the underground
adits and the floor of the third level adit.” (SCRat 8 (citing Ex. A 12
Ex. G45, at 17, Attachnent No. 1.4).) They argue that, given this
exposure, G ove shoul d have obtai ned, fol |l ow ng standard procedure to
sanple at 5-foot intervals, atotal of 142, rather than 44, sanples. (SR
at 8.)

The evi dence cited by Appel |l ants shows that the surface and
under ground workings in the case of the Dora My mining clai mextend for a
total distance of about 701 feet. It does not, however, support the
assertion that a vein or group of veins has been "exposed" anywhere near
that total distance. Rather, the exposure is, at best, on the order of 225
feet. (Ex. G45, at 17, 27; BEx. A12.) V¢ are not persuaded that the
sanpl i ng under t aken by Gove was not adequate to represent the quality of
mneralization in the various exposed veins. She regarded it as adequat e,
especially given the | arge number of sanples taken. (Tr. | 65; Tr. Il 22-
23.) In addition, we note that M. Bagwel | agreed that the sarrpling was
sufficient, given the extent of his workings. Wen asked by Judge MKenna
whet her he agreed that "the areas of sanple [by Gove] were the best areas
whi ch woul d derive the highest degree of either gold or silver,” he
replied: "nly as per the anount of devel opnent work |I've done so far."
(Tr. 1 139-40.) That is all that was required.

Ve find no nerit to Appel lants' objections to the fact that Gove did
not take sanples at 5-foot intervals along the entire 45-foot |ength of the
"exposed vein" on the Thelma My claim (SCRat 6.)

Wi le Gove admtted that the vein on the Thel ra My cl ai mwas
probably 40 to 50 long (Tr. | 72), she stated that the sanpl es were taken
fromsites identified and then exposed by M. Bagwell: "It was really not
much exposed. It was a little quartz vein, which as | renenber | think M.
Bagwel | took a shovel and dug it out to expose it where he wanted ne to
sanple. * * * He showed ne the di scovery post and al so, exposed the two
sites of which | sanpl ed, which were close to it." (Tr. | 70-71.) There
is no evidence that the vein was exposed at any other location. See, e.g.,
Ex. A16. Thus, we are not persuaded that Gove failed to properly sanpl e
an area of exposed mineralization.

Next, Appellants argue that the Governnent's use of channel or chip
channel sanpling, which involves relatively snall sanpl es taken at regul ar
intervals along a vein, is "not a valid neans of establishing a prima facie
case of in[]validity" in the present case, since the gold val ues are
unevenly distributed. (SORat 11.) As proof of this, they point to the
fact that the val ues in ounces per ton of gold recovered fromtheir mll
exceed the average ounces per ton yielded by Gove' s sanpling of the upper
and mddl e level stope areas. 1d. at 10-11.
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However, while the val ues reported by Appellants (1.06 and 0.91
oz./ton) were higher than the averages obtai ned by Gove (0.418 and 0. 287
oz./ton, Ex. A13, at 1, 2), they did agree wth the val ue of one sanpl e
(No. 119) taken by Gove (1.995 oz./ton, Ex. A 13, at 1). Mreover, absent
any evi dence regardi ng exactly where and how the ore mlled by Appel | ants
was extracted fromthe underground mne, we have no way to judge whet her or
to what extent the gold recovered represents the renai ning deposit. ULhited
Sates v. Parker, 82 IBLA 344, 356, 91 1.0 271, 278 (1984). ¢ thus have
no basis for di sputi ng Gove's concl usi on t hat "[b] ulk sanpling * * * woul d
not have produced, in ny opinion, any nore accurate val ues,"” or for hol ding
that her sanpling was not representative. (Tr. | 62; see Tr. Il 256.)

Nonet hel ess, we do agree wth Judge MKenna that bul k sanpling, in
which relatively large sanpl es are taken at regular intervals along a vein,
"woul d have yi el ded nore accurate results,” especially concerni ng what
woul d be recovered by actual mining operations, which generally result in
the extraction of large quantities of targeted ore. (Decision at 6.) This
is due to the uneven distribution of the mneral val ues, as denon-strated
by the testinony of Appellants' expert, TomT. Heywood, an i ndependent
mning consultant wth over 40 years' experience in the mning industry.
(Tr. 1l 140-44.)

Judge MtKenna properly held that a prina facie case nay be based on
channel or chip channel sanpling, (Decision at 6), and we reject the
assertion that channel or chip channel sanpl es may not be used to support a
prima facie case. lLhited Sates v. Mawros, 122 IBLAat 308. As we said in
Lhited Sates v. Gowey, 124 |BLA 374, 377 (1992), in responding to the
clainants' contention that the Governnent had failed to establish a prima
faci e case because it had not, in accord wth mning industry standards,
bul k sanpl ed:

This argunent indicates a fundanmental m sconception
regarding the nature of the burden that rests on the Gover nnent
in conducting a mneral examnation. A Governnent m neral
examner is not required to sanple all areas of a mning claimin
order to determne the full extent of mneralization so that it
mght be deci ded whet her mining operations woul d actual |y be
profitable. Nor is the Governnent responsible for generating the
sane level of infornation that woul d be required by a mning
conpany when deci di ng whether to go ahead wth mning. The duty
of a Gvernnent mneral examner is to sanpl e existing exposures
of mneralization disclosed on a claimin order to determne
whet her mining operations are likely to be profitable. See,

e.g., Lhited Sates v. Qopernan, 111 IBLA 152, 157 (1989).

To require the Governnent, in support of its prima facie case, to do nore
than anal yze what it regards as representative sanpl es, taken by the
channel or chip channel nethod, fromareas of exposed nineral i zati on woul d
be to inproperly require it to effectively engage in mning or at |east to
undert ake di scovery work on behal f of the clainants. See Tr. | 62; Tr. Il
30; Lhited Sates v. ook, 71 IBLAat 270. It is up to the clai mants to
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rebut that case, which they nay do by denonstrating that the sanpling is
not representative of what is found on their clains, and to showwhat is
actually found there. This they failed to do. Indeed, while Appellants
object to the Gvernnent's failure to engage in bul k sanpling, neither they
nor their expert did so. See Tr. |1 144-45.

Next, Appellants assert that Judge MKenna s reliance on a Novenber
28, 1989, Declaration (Ex. A17) of Robert S Shoenaker, a netal | urgical
engineer, in finding that the Gvernnent had established its prima facie
case, constituted a denial of due process of |aw since they were not
permtted to confront that wtness. (SCRat 4, 5 14.)

At the hearing on February 20, 1990, the Governnent of fered
Shoenaker' s decl aration for admssion into evidence as one of 20 exhibits
that had al ready been admtted in the proceedi ng before Judge WI son and
Appel lants initially had no objection. (Tr. | 29-30.) Subsequently,
Appel | ants obj ected to admssion of the Shoenaker decl aration, and Judge
McKenna advi sed that he woul d consi der the transcripts of the hearing
bef ore Judge WI son, during which they had exercised their right to cross-
examne Shoenaker. (Tr. Il 137.) However, after the hearing, the
Governnent notified Judge MKenna and Appel lants that it woul d no | onger
rely on Exnibit A17. 14/ (Letter, dated My 21, 1990.)

Despite the wthdranwal of Exhibit A 17, we note that Judge MKenna
referred toit in his Decision, indicating that it supported the concl usion
that the costs of mining and mlling the ore fromthe mning clains woul d
exceed the val ue that woul d be derived fromdoi ng so, and thus supported
the Governnent's prina faci e case that none of the clains contai ned a
val uabl e mneral deposit. (Decisionat 7, 7n.7.) It is clear, however,
that Judge MKenna's determination that the Governnent had established a
prinma facie case did not rely on Shoenaker's declaration. Rather, he
relied exclusively on the testinony of Gove, and her acconpanyi ng
exhibits, to the effect that the value of the mneral deposits on the
clains did not exceed the costs of mning and the fact that there was
little or no production fromany of the clains. (Decision at 12-14.)

Thus, we find that Judge McKenna did not rely on Shoenaker's decl aration to
find that the Gvernment had presented a prina faci e case, or otherw se
deprive Appel l ants of due process of |aw by not affording theman
opportunity to con-front Shoenaker.

W are satisfied that Judge MKenna properly hel d that the Gover nnent
had established a prina faci e case that none of Appellants' mning clains

14/ The Governnent inforns us that it "never wthdrew Shoenaker's
declaration as an exhibit and thus Judge MKenna coul d i ndependently rely
onit. (Gvernnent's Response to SCRat 5.) Ve note that the Governnent
specifically said inits My 21, 1990, letter to Judge MKenna that it
"hereby wthdraws its reliance on" Exhibit A17. Ve can only interpret
that as a wthdrawal of the exhibit itself since it had been introduced for
t he sol e purpose of supporting the Governnent's prina faci e case.

143 | BLA 390

WAW Ver si on



| BLA 91-105

was, at the tine of the hearing, supported by the discovery of a val uabl e
mneral deposit. hited Sates v. Mwros, 122 IBLA at 309- 10.

Appel  ants assert that they overcane the Governnent's prina faci e case
by a preponderance of the evidence. However, in defense of their position,
they focus on the Dora May claimand cite little or no evidence in support
of the existence of a valuable mneral deposit on the Little Ruith or the
Thel na May clains. See SCRat 16-17. Appel lants have nade little or no
attenpt to determine the quality of ore present on any of the three mning
clains. See Tr. |l 144-45, 304-05. Appellants refer to the assay results
of six sanples taken by Frederick F. Kerpsie, a Sate-certified mning
techni cian and | ocal mne operator, during the course of the June 1989
examnation of the Dora May clai mby Gove, which were assayed at the
request of A Cecil Burton, a local mner wth over 40 years of experience
inthe mning industry. (S(Rat 9, 17.) These sanpl es were taken in the
imedi ate vicinity of six sanpl es taken by Gove in the area of the two
stopes that had been created or cleared since her 1982 examnation. (Tr. |
161-62; Ex. G70, at 6-7; BEx. G74, at 2.) However, nowhere does the
record identify howthe sanpl es were taken, or especially that they were
taken in such a way as to accurately reflect the quality of the deposit in
the vicinity of the sanple. In any event, even assuming that they were
properly taken, we agree wth Judge MKenna' s assessnent :

[T]he results were not materially different fromthe Forest
Service's assays[;] both showed irregular mneralization on the
Dora May lode mning claim Indeed, M. Burton stated in an

unsi gned affidavit provided by contestees that the Bagwel | s'
clains only show "spotty mineralization." ntestees' Exhibit 70

[at 7].

(Decision at 5.) The uneven distribution of gold was supported by Heywood,
who stated that, in the case of the quartz veins found on the clains, gold
appears to be very closely associated wth sul fi de accumul ations, which are
"scattered throughout the quartz very irregularly.” (Tr. Il 144.) Thisis
also admtted by Appel lants. See Ex. G23, at 12.

Despite the fact that Heywood, Appel lants' expert, testified that it
was not yet possible to estimate the quantity of ore present on the clains,
(Tr. 11 154), we note that M. Bagwel|l stated that, in 1980, he estinated
that the Dora May nmining claimcontains 2,000 tons, (Ex. G23, at 9-10).

V¢ agree, however, wth Judge MKenna that this estimate i s unsubstanti at ed
wth proof regarding the length, wdth, and depth of the vein or veins, and
thus is not probative of the quantity of ore present on the claim
(Decision at 8.) Indeed, M. Bagwel| admtted: "I don't know the
guantity, because | amnot at the bottomof the vein, nor aml either at
the northern extension of the vein or [at] the southern extension of the
vein. VW're still developing.” (Tr. | 125.) Bagwell admttedy had no
estinmate of reserves for either of the other two mning clains. (Tr. Il
303, 305, 306-07.)

Proof of quantity is crucial to establish the existence of a val uabl e
mneral deposit. See Lhited Sates v. Qowey, 124 IBLA at 385. |solated
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show ngs of high values of gold wll not al one suffice to denonstrate the
exi stence of a valuable mneral deposit. iited Sates v. Parker, 82 IBLA
at 368-69, 91 1.D at 285-86. Nor is it sufficient to sinply say that
"some * * * high grade [ore] does exist on these clains,” or that a "large
ore body * * * could be close at hand." (Ex. G70, at 7; see Tr. | 175
("[We're sitting right on top of it"); Tr. 11 303 ("I wouldn't be
surprised if we have in excess of 50,000 tons of half ounce [per ton] or
better ore on each of the three lode clains").) Rather, there nust be

evi dence that the high val ues persist for a sufficient di stance al ong the
vein that there nay be said to be a continuous mneralization, the quantity
of whi ch can be reasonably determned by standard geol ogic neans. Uhited
Sates v. Parker, 82 IBLA at 368-69, 91 |.D at 285-86; Lhited Sates v.
Wekl ey, 86 IBLA 1, 6 (1985). Appellants have failed to nake such a

show ng. 15/

The whol e thrust of Appellants' case is that they are entitled to
continue searching for a val uabl e mineral deposit. This was foreshadowed
intheir answer to BLMs conpl aint, wherein, in challenging BLMs
contention that they had not di scovered such a deposit, Appellants stated:

"The evidence w il denonstrate that sufficient mneral quality and
guantity content exist wthin the boundaries of the * * * Lode Qains to
justify continued devel opnent to verify a valid discovery and that this
devel opnent has been and is presently going forth in good faith." (Answer
at 2.) Painly, at thetine they filed their answer on Novenber 15, 1989,
Appel lants were still looking to find a val uable mneral deposit. See SR
at 17 ("[Appel l ants' evidence] support[s] their contentions that the Dora
My [L]ode Qaimis being occupied in good faith mning effort, while
seeki ng a di scovery").

Wien asked on cross-exam nation whet her Appel | ants had di scovered a
val uabl e mneral deposit, Heywood testified that his examnation of the
clai ns supported the conclusion that the Bagwel | s were still
"prospect[ing]." (Tr. Il 165.) He noted that the cl ai ns contai ned
mneralization, but admtted that Appel |l ants had not done enough work to
denonstrate that it was available in sufficient quantity to constitute a
val uabl e deposit:

15/ Wat we regard as nost indicative of Appellants' failure to

pr eponder ate on the existence of a val uable mneral deposit is the fact
that in order to at |east cover mning costs of $88/ton they nust show that
there is a deposit on one or nore of their clains having a rel atively
continuous val ue of at least 0.20 oz./ton of gold, given a price of
$418.85/0z, and 0.80 oz./ton of silver, given a price of $5.29/0z. They
have failed to do so. See Tr. |l 41-42 (break-even grade for mning and
mlling costs of $320/tonis 1.09 oz./ton for gold, at 70-percent recovery
frommll). W& note that Appellants have al so failed to meet their own
standard. See Tr. Il 302 ("[We figure that if we process ore and recover
less than a half ounce of gold in aton, that we would not neet the basic
expenses necessary").
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THE QORT: Do you have any idea about the prospects of gold
and silver on those mning clai ng?

THE WTNESS | believe there is gold occurring on the
clains, yes, sir. | don't know how nuch, what quantities. |
don't think there's any way you can, at this tine, that you can
reasonabl y quantify them

THE QORT: In other words, you don't have suffi cient
information at this tine to determne whether there was a
val uabl e di scovery on that site? Is that what you' re sayi ng?

THEWTNESS | don't think -- there isn't sufficient
information available. There isn't -- enough work hasn't been
done on the clainjs]. They are still in the prospect stage.

THE QORT: Al right. Has there been sufficient work to
determne whether M. Bagwell could mne it and nake a profit?

THEWTNESS No, | don't think so. | think the -- the
determnation of that could be arrived at wthin -- certainly
wthin 12 nonths if there was sone progressive work done
underground and it was processed in the mll. Then you woul d be
able to arrive fairly quickly at an answer.

(Tr. 1l 164-65.) This agreed wth Gove's analysis. See Tr. | 173-74.

It is well settled that evidence of mneralization which may justify
further exploration, but not devel opnent of a nmine, does not establish the
di scovery of a val uable mneral deposit. Barton v. Mrton, 498 F. 2d 288,
291-92 (9th dr.), cert. denied, 419 US 1021 (1974); Thonas v. Mrton,
408 F. Supp. 1361, 1375 (D Ariz. 1976), aff'd, 552 F.2d 871 (9th Qr.
1977). As we said, insimlar circunstances, in Lhited Sates v. Parker,
82 IBLAat 358, 91 1.D at 279: "[T]he values were too erratic and the
vei ns too di scontinuous to conmence [ devel opnent] operations w t hout
further exploration. [However,] [a] val uabl e mineral deposit has not been
di scovered because a search for such deposit mght be indicated. "

Ve find no nerit to Appel l ants obj ections based on Judge MKenna' s
decision not to reviewthe transcripts of the 2-day hearing before U S
Dstrict Judge Wison, in Lhited Sates v. Bagwel |, No. CV 88-4944 SW
(CD Gl.). (SRat 5 13.) The Gvernnent did not request transcription
of the hearing before Judge WIson and withdrewthe two exhibits. Nothing
precl uded Appel | ants fromordering the transcripts and introduci ng t hem
but they did not. V& find no error in Judge MKenna's failure to require
the Governnent to produce the transcripts, or in his Decision not to review
t hem

QGontrary to Appel lants' assertions, there is absol utely no evi dence
that Judge MKenna required the hearing to be concluded wthin 2 days or
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precl uded Appel | ants fromintroduci ng the testinony of any wtnesses or
exhibits. See, e.g., Tr. | 169-72, 174, 177; Tr. |1 154, 266, 298, 304.

V¢ concl ude that Judge MKenna properly held that Appellants failed to
overcone, by a preponderance of the evidence, the Gvernnent's prina facie
case of the lack of a discovery of a val uable mneral deposit wthin the
boundari es of each of the three | ode mning clains, and thus properly
decl ared theminval i d.

To the extent Appel | ants have rai sed argunents not specifically
addressed herein, they have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Gil M Fazier
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge
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